tried by the consent of the parties and I therefore amend the
pleadings to conform to the evidence under Rule 15(b) of the
Federal Rules of Civil Procedure. 2/ Mr. Jack's complaints
about the unsafe backing of the vehicle and the handling of an
energized cable were manifestly protected activity.

Upon the entire record I conclude that the complainant
failed to establish the second essential element of his proofs:
that his protected activities furnished any part of the motive
for his discharge.

The weight of the evidence establishes that despite Mr.
Jack's having engaged in protected activity, the decision to
dismiss him was based entirely upon his unprotected activity.
In this regard, I found Mr. Meyers' testimony'wholly convincing".
His explanation of his motives emerged in a straightforward way.
It was plain that he would not have hired Mr. Jack in the first
place, had he had his way, because the mine was at that time
reducing, not increasing, its work; force.  The additional
information that the new miner was intoxicated when he filled out
his employment papers did nothing to enhance Mr. Meyers' views on
the wisdom of the hire. _3/ At that point, understandably, he
became "alert" to the possibility that Mr. Jack would present a
problem with absenteeism.  Given this background, one can easily
appreciate Mr. Meyers' reaction when he learned that the miner
had missed his first two days' work underground. ' One can
believe, in other words, that Meyers had decided to fire Mr. Jack
before the latterfs telephone call on June 17 and that the call
merely accelerated the pronouncement of that decision.

Coincidentally, I believe Mr. Meyers assertion that at
the time he formed his resolve to dismiss the complainant he
had neither knowledge of the accident of June 16, nor knowledge
of any other safety complaint.  Thus, there was no connection
between the miner's protected activity and the decision to dis-
charge.  Such a nexus -is essential to a showing of a discrimina-
tory discharge.  Where a mine official who makes a decision to
fire a miner has no prior knowledge that the miner made a safety
or health complaint, it is axiomatic that protected activity
cannot have furnished any part of the motive for the adverse
action.

_2/ Mr. Jack's testimony on these matters was brought out under
cross-examination and was at no time challenged as being beyond
the scope of the pleadings.

_3/ Mr. Jack denied that he was intoxicated.  At the time of her
testimony, however, Mrs. Grys had long since ceased to work for
Mid-Continent and had moved to Colorado Springs (Tr. 94-96).  I
believed her testimony because, among other reasons, she had no
discernible stake in the outcome of the case.  Besides, even if
she had been mistaken in her belief that the miner was intoxi-
cated, I have no doubt that Mr. Meyers took her report at face
value.  It is Mr. Meyers' state of mind that is important here.
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